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FINDINGS _OF FACT AND 
CONCLUSIONS OF LAW 


This matter came on for trial before the court without 
a jury upon the pleadings, the evidence adduced, including 
all exhibits identified and received, and having been con- 


{ ‘ ~ 
| gidered by the court, the court makes the following Findings 


| o£ Fact and Conclusions of Law: 


FINDINGS OF FACT 
1. This suit was initiated by the plaintifts, t/a 
' Silver Hill Concrete COMBED Yio ® piccuparcnershipe hereinafter 
referred to as Silver Hill, “to recover from Howat Concrete 
Co., ane a conporat tons -heréinafter referred to as Howat, 
for a balance due Silver Hill on an open account which, as 
of October 31, 1965, amounted to $20,009.95. There is no 
dispute between Silver Hill and Howat with respect to the 
correctness of this account and the indebtedness of Howat 
to Silver Hill in relation to it. The dispute between these 
two panties is related in a counter-claim in the anount oon 
$22, Kes 85 filed by Howat against Silver Hill for damages 
for ocean of warranty under eS circumstances hereinafter 
recited. 

2. Prior to September, 1965, Silver Hill negotiated 
with Howat for the manufacture and sale of certain Light 
weight concrete to be provided for use in the parking garage 
slab at the Powell Tract on New Hampshire Avenue in Prince 
Georges County, Maryland, Howat having agreed to provide 


the same to the sub-contractor on the project, said sub- 


contractor being the third party defendant, Concorp, Inc., 


hereinafter referred to as Concorp. 
3. Silver Hill was to provide and mix or bath 


designated quantities of materials necessary to load Howat 


trucks at Silver Hill's ready-mix concrete or batching 
plant at Terra Cotta, in Washington, D. C. These ingre= 
dients were to be cement, sand, water, Solite, and an air 
entraining agent designated as Daxex. Howat provided the 
required Solite commencing on September 15, 1965, and also 
delivered to Silver Hill 110 gallons of Darex for its use 
in batching concrete for Howat. 

&. In September, 1965, Howat had contracted with 
Concorp to supply it with "design and controlled" concrete 
for the apartment project in question and under the terms 
of its contract, Howat assumed sole responsibility for the 
design, inspection and testing of the concrete and war- 
ranted its strength to be as ordered. 

5. On September 21, 1965, Concorp ordered from Howat 
for delivery to the apartment project, 152 cubic yards of 
3000 lb. p.s.i. Solite ponereces The first 32 yards of 
concrete delivered on this day came from Howat's own batch- 
ing plant, and later tested in excess of 3000 p.s.i. The 
remaining 120 cubic yards of concrete were delivered on the 
same day in Howat's trucks but was purchased from and batched 
at the plant of Silver Hill pursuant to the agreement be- | 


tween these parties. 


6. On September 21, 1965, Silver Hill had a loader 


on duty at its Terra Cotta plant who was charged with the 


responsibility of accurately measuring the sand, cement, 
water, Solite and air entraining agent, getting 80 much 
thereof as was required from its storage compartments, 
putting the components into a scale box, adding water and 
measured quantities of the air r entraining agent, and then 
combining all the same in an eight cubic yard hopper for 
transfer directly into Howat's trucks for transportation 


’ €rom the Silver Hill plant to the Powell Tract project. 


Silver Hill had been furnished a mix design by Howat calling 


for 3000 1b. 6-bag Solite mix, meaning a design calculated 
to proce a light weight concrete which would test 3000 lb. 
per square inch upon proper cure for 28 days. The concrete 
delivered from the Silver Hill plant on this day vested 
well below the specified 3000 p.s.i. 

7, The mix design provided Silver Hill by Howse was 
a standard one for use with Sorte and a copy of the design 
had been provided Silver Hill by Howat prior to September 
21, 1965. Silver Hill agreed that such mix would normally 
‘produce 3000 p.s.i. concrete if the proper proportions of 
the designated components were used. All tickets for con- 
crete purchased by. Howat from SNES Hill on Septenber. 
21, 1965 called for 3000 lb. Solite concrete for delivery 
to the Powell Tract and all mixing thereof was done under 


the direct control of Silver Hill's loader. 


8. The concrete ordered by Concorp for delivery 
at the Powell Tract on September 21, 1965 was pursuant 
to the proposal hereinbefore mentioned which was made 
in April, 1965 from Howat to Concorp and which was sub- 
_ sequently approved as to its design and control by the 
Architect for the owner with such approval duly documented 


and made known to Silver Hill and Howat. The delivery 


on September 21, 1965 was for the slab of the.parking garage 


of the project. 


9. Tests were made at the job site of the concrete 
which had originated at both plants. These tests indi- 
cated that Ponerece originating at Silver Hill's plant 
. Beceaias air in excess of normal bounds and which, by 
experience of the testers, would be likely to preclude 
the concrete from reaching required strength in 28 days, 
this being the ultimate criteria. Such preliminary 
tests are not fully determinable, and 7 and 14 day tests 
are recsires and may signal problems, but it is es- 
tablished that until 28 actual days have elapsed for 


proper curing, final minimum strength may be indicated 
put cannot be definitely established. 
10. Prompt notice of the excessive air content was 


communicated to Silver Hill which was requested to decrease 


the quantity of the air entrairing agent, and finally a 


request was made that it be completely eliminated. However, 


excessive air content was still encountered in some of the 
concrete originating at Silver Hill's plant. Core tests 
thereafter made confirmed that much of the concrete mixed 
and batched at Silver Hill's Terra Cotta plant did not test 
up to 3000 a ehatin OF within a reasonable tolerance. The 
failure of the concrete provided by Silver Hill to test up 
to 3000 p.s.i. after curing for 28 days resur ce from air 
in quantities in excess of the normal poy, being entrapped 
in the concrete batched by Silver Hill and loaded into 

| Howat's trucks. Such excessive air content resulted from 

"deviation by Silver Hill in complying with the design for- 
mula designated on order tickets from Howat to Silver Hill. 

11. The concrete was poured into the slab area as 

delivered to the job, the entire operation taking about 
half a day. The pour was over reinforcing bars and within 
Soxaes so that once poured, renovall and replacement | would 
be burdensome, expensive and difficult to accomplish. The 
concrete failed to reach its required strength within 28 

days and was rejected by the Architect, and corrective! 
measures were demanded of Concorp by the owner-builder and, 
in turn, Concorp made demand on Howat. : 


12. The maids necessary to correct the defective slab 


was performed by Concorp, after which Concorp withheld 
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$22,959.19 from Howat and Howat, in turn, withheld the 
$20,009.95 which it owed Silver Hill. ‘Howat, further with- 
held $20,000.00 from Solite Corporation until it had com- 
pleted an investigation to determine the cause or causes 
. of excessive air found in the concrete delivered to Concorp, 
after which Howat without reservation paid the $20,000.00 
withheld from Solite. 

13. Concorp's backcharges against Howat for the cor- 
rective work were in the amount of $22,789.04 and included 
$1,883.39 as claimed overhead and $2,071.73 profit. There 
is also involved a claim by Howat of $3,063.00 representing 
the value of work initially required of Concorp under its 

* eontract with the owner but which Concorp was not required 
to perform as a result of the corrective steps which were 
taken because of the defective concrete initially poured. 
This figure was later reduced to $2,506.00 for acceptance 
by the owner-builder, but was never in fact allowed. This 
was a justifiable and allowable item to the extent of the 
agreed $2,500.00 and should be credited on Concorp's 
backcharge against Howat. The item of $1,883.39 for over- 
head should be allowed to Concorp as part of its backcharge, 


but no allowance should be made for profit. Accordingly, 


the item of $22,959.19 should be reduced by the sums of 


$2,071.73 profit and. $2,506.00 so that the proper charge 
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to Howat for costs of correction due to defective concrete 


provided by Howat is $18,387. 46. 

16. In the light of the foregoing, Concorp sustained 
damages of $18,387.46 because of Howat 's failure to provide 
concrete testing to 3000 p.s. i. for the parking slab at 
the Powell Tract and having withheld $22,959. 19 from Howat, 
is accordingly, indebted to Howat in the sum of $4,571.73. 
Howat, in turn, is indebted to Silver Hill in the amount 
of $20,009.95 upon its account with Silver Hill, but is 
entitled to set off against that indebtedness the sum of 
$18,387.46 for which it is indebted to Concorp for its 
damages in correcting the deficient concrete, Leaving Howat 
indebted to Silver Hill in the amount of $1,622.49. 

15. At all times material to this action, Howat 
carried a policy of insurance with the third party. defendant, 
American Mutual Liability Insurance Company, which snsured 
Howat for $100,000 against property damages resulting from © 
risks identified as either operations or products hazard. 
The policy zerated to "goods or products manufactured, 
sold, handled or distributed" by Howat and, therefore, the 
coverage included the concrete mixed by Silver Hill and 
delivered by Howat to Concorp on Sencenbes 21, 1965. 

16. The aforesaid policy of insurance was obtained 


by Howat through its insurance broker, known as Insurance 
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Management. The policy requires that written notice hake 
be given by or on behalf of the insured to the company or 
any of its authorized representatives as soon as practicable 
after an accident occurs. While the evidence is not clear 
as to when Howat first notified Insurance Management of the © 
occurrence, it appears to have been in May, 1966. . The 
notice did not comply with the requirements of the policy 
in that it was not given as soon as practicable, and also, 
Insurance Management was not an agent of the insurance com- 
pany. However, since the responsibility for the damages 
resulting as herein described has been placed on Silver 
Hill, and Howat is withholding sufficient funds to satisfy 
the claim, no less exists for indemification by the third 
party defendant, American Mutual Liability Insurance Company. 
CONCLUSIONS OF LAW 

1. This action is basically determined by the here- 
inafter enumerated provisions of the District of Columbia 
Code adopting the Uniform Commercial Code (which would 
also apply in Maryland wherein the product herein con- 
cerned was, in fact, delivered to the user, thereby obviat- 
ing any possible conflict of law question, since each 


jurisdiction, the District of Columbia and the State of 


Maryland, both had the Uniform Commercial Code in effect 


during the pertinent periods’ herein concemed). 
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2. Such pertinent sections or provisions are described 
with reference to the District of Columbia Code .as follows: 
28-2-313, 28-2-314, and 238-2-315 
3. The plaintifé undertook to provide the defendant 
with 3000 lb. Solite concrete for delivery by the defendant 
to the third parey de cencan MIConeoree TAOrpOrecedh tor 


use by the latter in constructing a parking area, and 


plaintiff had been provided a <ormula for mixing such 3000 


Ib. Solite concrete which, if properly followed, would 
have produced 3000 1b. Solite concrete, and plaintife is 
solely responsible for ali damages reasonably flowing from 
the failure of its product to comply with the requisite 
ecrenecn tests. 
4. The failure herein to attain the requisite 
strength within 28 days resulted from excessive air en- 
~ trapped in the mix batched by plaintiff, and such failure 
______ constituted breaches of warranty by plaintiff as to its 


product, and such breaches resulted in consequential 


damages as follow. 


A. $18,387.46 as the reasonable cost of remedying 
the deficiencies in Concorp's work, which Concorp is 
_ entitled to recover from Howat, by allowance against 


$22,959.19 which Concorp has withheld from Howat. 
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B. $18,387.46 as assessed against Howat in favor 
of Concorp, is allowable as a proper set off by Howat 
against the plaintiff's claim against Howat of $20,009.95. 

5. The plaintiff is entitled to recover from the 
defendant the sum of $1,622.49 with interest from October 
31, 1965. 

6. Under the third party complaint of Howat against 
Concorp, Howat is entitled to recover $4,571.73 from 
Concorp. | 

7. Howat's third party complaint against American 


Mutual Liability Insurance Company should be dismissed. 


ane 


June 2, 1969 
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[Caption Omitted in Printing] : : 
EILED 
JUDGHENT JUN 2- 1969 
Upon consideration of the Findings of Fact and Conclusions 
of Law filed concurrently herewith, it is, by the court, this 
ana day of June, 1969 
ORDERED as follows: 
1. That plaintiffs, Samuel S. Bevard, et ates 
partners trading as Silver Hill Concrete Co., recover of 
the defendant, Howat Concrete Company, Inc., the a of 
$1, 622.49 plus interest thereon at six sper cent per annum 


from the 31st sy of October, 1965; 


2. That the third party plaintiff, Howat Conerete 


Company, Inc. recover of the third party defendant, Concorp, 


- 


Incorporated, the sum of $4,571.73. 


3. That the third party complaint of Howat Conerete 


Company, Inc. vs. American Mutual Liability Insurance 


Company be, and the same is hereby, dismissed, 
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INCORPORATED 


Ready-Tiltxed Concrete 
SOUTH CAPITOL AT S STREET 
WASHINGTON 24, D. C. 


— j KL. MELLER 


TaLEPHONE B46-5522 


HOWAT CONCRETE moe . RECEIVED 


AUG 2 1255 


f= PLAINTIFF'S 
EXHIBIT 


July 29, 1965 


H. L. Keller & Associates 
8616 Georgia Avenue - l 
Silver Spring, Maryland JUL ou 


wt Ff: 


Re: Powell Tract ROBEpr 
New Hampshire Aventis ST, Ap 
Langley Park, Md. NS 


Clerk 
Gentlemen: 


The Concorp Inc., has requested us to 
furnish designed and controlled concrete 
to the above referenced project. 


Enclosed for your approval are the mixes 
we propose to furnish. Also enclosed are 
“the curves made by an independent testing 

laboratory. 


a 


Very truly yours, 


|" HOWAT CCNORSTE COMPANY 


R41 


P.Y.K. Howat 
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HOWAT CONCRETE COMPANY 


IncORPORATED 


Ready-Titized Concrete 
SOUTH CAPITOL AT & STREET 


WASHINGTON. D. C. 20024 
P. Y. K. MOWAT, PRESIOENT 


Terepnone 546-5522 


Prepesed Mires 
Powell Tract 
Langley fart, Maryland 


3000 
FS1 2560 3750 Lignt eight 


Cement Bag 4.25 56 6.0 
Sand Ibs (S&B) 1260 
Gravel lbs (SSS) 2000 
Fozzolith gts. “25 


Water gal. 


_ 


Air 

W/C 

Sluxe 
Sclite Ibs. 


Darex Oz. 


Vy SHOP | DRAWING ACTION 
~, APPACVED 
_ APPHOVED AS NOTED - RESUSMIZ 
ConBISTEL COPY PCH CUn Fie ‘3 
Ze 1 CORMECTICH 


_ 
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oz wk LYE a TUATIONS rRoM zi 

NOTA DEA Dt Sra 

sekter | * ee ae 

H. L. KELLTR & ASSOCIATES 
CONSULTING ENGINEERS 

8720 “ES AVE. SILVER SPRING, M2 

u 
DATE oe 965 
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uiWASHINGTON TESTING AND ENGINEERING SERVICES . 
een ao INSPECTION AND TESTING MATZRIALS ee ae Fat 


“ 71421 NORTH FAYETTE STREET 
.- MAILING 5 ADDRESS: P. 0. BOX 2059 POTOMAC STATION 
y ALEXANDRIA, VIRGINIA 


Kina 9-6867 


on Report No. SC-DCBC-2 =. ; Se Date Yay 7, 1962 


i ‘Laboratory Design of Mix a 


“Made for: Solite Corporation 
P. 0. Box 9138 
: Richmond 27. Va. 
"Designed for: District of Columbia Building Code - Classes A, B, and C. 
+ Project: icine , Rennie | 
of. of EERE Cement: Portland, type I 
“g Les Lightweight aggregate: Solite Corporation 
6 Sand: Natural concrete sand. 
, Maximum Size of Coarse Aggregate: 


3/4" 


Quantities for 1 cubic yard—dry weights §.S.D. 
3000# Class "3" 25007 Class “cr 2000 
Cement 564% Class "A" 
Sand 13854 
SOLITE Sook 950# 
Water 325# 
. Slump a 
: Air content 6% 
28 day air dry weight 111.5#/cu.ft. 
Air-agent Darex, rate; 0.4 oz. [2g 
: mpressive trength 
: Class "A" npr 
p.s.i. 7 days 2699 
: 2653 
i. 28days | 3756 
ees Met! DTOD 
a Y ff ff 
"3803 


Respestnly submitted, 


; ae SUBMITTED BY Khu &. a oS 
WAT CONCRETE CO. INC. ; Robert Le Tieton, Nirecter 
WASHINGTON. D.C. Vashineten Tenting 2° 
Seis Enrimesring Services 
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HOWAT CONCRETE COMPAN’ 
INCORPORATED os 
Docetes Where t churcicle 
SOUTH CAPITOL AT & STREET 
WASnInGToNn. 0. C. 20024 


| DEFENDANT’ 
EXHIBIT 


». Y¥. K. Howar, Pace Otn™ 
: TecePnone 546-5522 


February 25, 1966 


Silver Eill Concrete Company =e 
L7i: St. Barnabs Road Re: Failure Cf Concrete -= =: 


E 


Silver Hill, Maryland ‘ Powell Tract rian) j a 
ATIENTION: R.Santford ’ ees 


Solite Corperation 
75 Jefferson Davis Ewy 
. = ton, Virginia 


- , Gentieren: 
a 


1e2 are copies of Col. Fischers report (and test results) regarding the 
“tences involved in the failure of concrete strengths on tho above project 
comprehensive. In addition to the meet— 
was held with the owner builder, struct 
engineer and concrete contractor. The ower agreed to the engineers proposed mot} 
ef correcting tke concrete failure provided the money lending institution would 


approve of tke methods. 


It was later decided to proceed with this plan, with certain modifications and 
stipulations. The 5" post stressed Slab should be poured within the next two week 


The ouner has withheld $20,000.00 from the concrete contractor, who in turn has 
retained this amount from us. It i” estimated that this work will cost in the 
neighborhood of twenty thougans collars. 


Ve went over this matter with cur attorney, Harry L. Ryan Jr.. Attached is a 
copy of Mr. Ryans letter of February 23, 1966, in which he recommends that wo 
withhold $20,000.00 from your acccunt ani that a meeting be arranged. Since 
this arcunt has been withheld from us I feel that we should do the same. 

We would like to arrarve a meeting to be held on March 10th at 2 p.m. at our 
offices located at 1620 énd Street, S.u.. If this time and date does not meet 
with your approval we woul ap; ‘eniate it if you would notify us immediately 
- go we cen arrange for another tine and date. Since the writer will be out of 
town during the weex of March 1, please contact Mx. Wm. Dew, of our firm, if 
there are any changes of date or questions. 


Sincerely yours, 
HOWST Oh Vie COMVANY INC. 
2 


Mela we Gibcdite 
Richard C. Morauer 
Vice President 


_ 28 Dec. 1905 1. 


+s: 


an Recapitulation of Circumstances a= 
_ , Involved with 1st Floor Parking Garage 
. at Powell Tract . lq. 


On 21 Sept. 1965, concrete (3000 psi Solite) was ordered ...: 
for placing in the 1st floor of the parking garage at 5 
Powell Tract. The concrete for this project was batched 

at the Terra Cotta plant under agreement between Silver 

Hill Conerete Co. and Howat Concrete Co. The Si ver Hill 

Co. was responsible for(ordering ‘the material dnd) batching~ ~ 
the mix, in accordance with the formula supplied oy the 
Solite Corp., (in order“to meet the deiivery demand of “the~ 
conerete contractoron the- project, The concrete was - . 
_dinspected at the point of delivery by_an_insnector employed 

\ py the Solite Corp. to essure its weight per cu.ft., air «8 

‘eontent and slump. — Ses best ee ee ¥ 


The conerete delivered to the southwest corner of the 

parking slab wes delivered from the Howat Plant, No.1, 

in order to utilize the trucks on this long haul from 

the overnight storage at the Howat Plant to the job site. 

The concrete delivered from Terra Cotta was found to: . 
contain an excessive amount of air (up to 14%) by the Solite .: 

’ Inspeetor.. The amount ef air-entraining agent was | es 
continuously reduced by the Solite inspector until no 
air-entraining agent was added, but the amount of air in the 

-conerete was still excessive. (The Solite inspector! should 
have shut the job down wheir excessive air was noticed and 
could not be corrected)*% This condition of excessive air asknalee 

reveiled until the slab _ was Compazeved. The Howat Concrete . 
Eoapany was not made cognizait o1 this, situation until after |... 
the slab was placed. An inspection of the Terra Cotta Plant ~ 
revealed that the air-entraining agent was dispensed by 
gravity flow from a storage cylinder above the batching 
hopper through a hose that led from the cylinder to ‘the 
hopper. An examination of the storage cylinder revealed 
that a hand operated valve at the bottom was faulty and 
permitted a constant trickle of this air-entraining agent 
into the batching hopper. This was obviously the cause of | 
the excessive air in the conerete and after the valve was 
. replaced, no further trouble of this nature occurred. : 
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The cylinders made_from the slab_in question_indicate..a 
28-day strengtn_of-2c35—psi. Since the air content of 
tme-concréte wes so erratic, it was decided to take cores 
from 2@il over the sled. Cores taken on 27 Oct. 1965 and 
the resulting strength ére Gelineated on attachment "A". 

In order to get a double check on what appeared to be a 
eritical area, more cores were taken on 4 Nov. 1965 and the 
results are shown on attachment "B". : 


In view of the poor results of the core tests, 2 meeting 
was heid on 12 Nov. 1965 in the structural engineer's 
office. Present were representatives of the architect, 
the owner, <he concrete contractor, Howat Concrete Co., 
and the structural engineer. It was agreed that the most 
efficacious menner to correct the situation would be to 
place steei angles under the slab, eround and bolted to 
the columns to assure sheer strength. This was to be done 
on columns 130 through 145, which support the open deck 
part of the slab. Cols. 49, 50, 55, 56, 71, 72, 82 and 83, 
which support the slab and extend up to support tne super= 
seructure or the vullaing, will have 2 steel angle placed 
under the second flour siub as well es under the parking 
slat, bolted to end eround the columns. In addition, 
vertical steel angie irons wilt be bolted to the corners 
of the columns extending 7rom tne second fleor through 

the parking sizo to the ground sleb. This will prevent 
sheer feilure. A &"” mat of post stressed conerete will 

be placed on the vareing slab from 2 point just in front 
of Cols. 43, 55, 71 and 62, extending northward to the 
construction joint. It was also egreed that before any 


Gesign be initiatec, @ final set of cores would be made 
_over the entire area. The results are delineated on 
attachment "C”. 
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February 23, 


wr. Richard Moxaucr 

c/o Howat Conercte Company 
South Capitol & S&S Serects 
vashington, D. C. 20024 


Dear Richard: 


I have carefully reviewed the situation ‘relating to the 
Enilure of conesete for the parking garage floor of [Powell : 
Pract Apartments and comment as follows with my recommendations * ” 
for resolution of the maccer. . 


. 
The problen is stated to be that the owner is withholding . 


$2U,000.60 fon Concorp, the coaérete subcontractor, wno in 
turn is withholding this sun froa:your company, This amount 
is tac estimated cust to corycet tne slab which has failed to 
Come up to cequisiite otrengtir.- . : 

It is my Lacurs trading that involved in the picture are 
Onvscucly the owacr-bkuilces, Coacorp, yourselves, Silver Hill, 
ana Solite Company. ‘nc otner-builder, nor Concorpjare in . 
anv way responsibie for the product failure since they did 
not participate in any wavy in ics preparation, accordingly, 
tne Zault must rest upon tnose further down BRS line. 


AS exolainced Ly vou, yous participation in the matter 
was to baten aad Celivers cosurete used in the southwest corner . 
oz the parking sl-b, with the reanining material having beea 
prerared and havi ng come frou Silver Hill's Terra Cota plant. 
At tae job site Solite's inspector was on duty. 
@ne conerete coainy from Terra Cota was found to contain 
tso much air, as to: h coaplaint was made to Silver Hill, 
Dut Which excessiveness nevertheless continued. Eventually, 
the cause was determined to be a mal-sunctioning valve at the’ 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23, 309 
SAMUEL S, BEVARD, et al 
T/A Silver Hill Concrete Co., 
Appellant, 
, 
HOWAT CONCRETE COMPANY, INC., 


Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANT'S BRIEF 


STATEMENT OF ISSUES PRESENTED FOR REVIEW" 


Was appellee buyer precluded as a matter of law from recovering 
consequential damages in view of the finding that buyer discovered the defect 
| 


yet used the product knowing from preliminary tests it "would be likely" to 


result in the loss, even though the tests were not "fully determinable?" 


* 


No prior appeal. 


ih a 
REFERENCES AND RULINGS 
The findings, conclusions, and judgment were entered in the docket 2 
June 1969, and appear in JA 4-15. 
STATEMENT OF THE CASE 
Background: 
1. Silver Hill Concrete Co., plaintiffs seller, instituted suit below 
against defendant Howat, a D. C. buyer, for an undisputed unpaid balance of 


$20, 009. 95 as of 31 October 1965 plus accrued interest upon an open running 


account involving a series of sales of concrete materials; this claim included 


the sum of $936 representing at $7. 80/c. y. 1 the sand and cement, constituting. 


some of the components plus water, making up the overall 120 c.y. of concrete, 
which seller placed into buyer's trucks in said District which, in turn, buyer 
resold and delivered to its purchaser in Maryland on 21 September 1965-- 

; buyer having furnished the remaining components of the concrete: Solite and 
Darex as well as inspection and jobsite testing. (Pretrial Order, pp. 1, 4, 2.) 

2. Buyer, Howat, conceding liability for the open account balance, 

nevertheless asserted an offsetting counterclaim of $22, 981.85 as damages 
for breach of warranty or contract it claimed to have suffered by virtue of 
the correction costs incurred by its purchaser, Concorp, when the 21 
September concrete proved to be defective as containing excessive air re- 
sulting in its failing to achieve minimum compressive strength of 3.000 lbs. 


1 tr. 98. (120 c.y. times $7.80 = $936.) 


5%) 5 | 
per square inch. (Id., p. 3.) In its rejoinder, seller Silver Hill claimed 
that if the product was defective buyer Howat knew or should have known 
thereof from inspection and tests prior to use, and buyer was therefore pre- 
cluded because it knowingly failed to avoid the consequences or it had been 
contributorily negligent. (Id., pp. 4-5.) At trial, before SES finished its 
presentation, seller moved for a favorable finding as a matter of law, assert- 
| 
ing that incontrovertible proofs established buyer did in fact know prior to 
use, by preliminary jobsite tests and inspection, the eee was defective 
and, therefore, the damages were not the natural and probable consequences 
of seller's breach (Tr. 675-9); at the conclusion of all evidence, seller re- 


newed its motion, further asserting buyer reasonably knew or should have 


known the concrete would not meet the required compressive strength, and 


tha! it was negligent and assumed the risk, which proximately caused the 


loss (Tr. 1262). The court took the motions under advisement (Tr. 682, 1266). 
| 


3, The court found that buyer's pre-use Decor revealed the 
concrete contained excessive air rendering it unlikely ee strength 
would be achieved, but further found the tests were not fully determinable 
because 28 days need elapse before ultimate strength could be definitely 
established. (Finding No. 9, JA 8.) It therefore awarded buyer 


| 
$18, 387. 46 against seller as the amount of consequential damages suffered 


—Eto 


Wa 
by buyer's purchaser resulting” from breach of warranty, deducted 


this sum from seller's undisputed claim, and awarded seller the 
net difference of $1, 622.49 (Finding Nos. 13-14, JA 10-11), 
plus accrued interest (Conclusion 5, JA 14). 

4. Inits Conclusions of Law the court narrowed its con- 
sideration of the Uniform Commercial Code to only the warranty 
provisions, ignoring the damages provisions and other established 
applicable rules of law, such as 2-714, 2-715, avoidable consequences, 
contributory negligence or assumption of risk, lack of proximate 
result or non-compensability, and the like, (Conclusions 1 and 2, 
JA 12-13.) 

5. Appellant sellers noted their appeal 2 July 1969, JA 3. 

B. Statement of Facts: 

1, On'21 September 1965, pursuant to prior arrangements 
between buyer Howat and its purchaser, Concorp, a concrete sub- 
contractor fulfilling the concrete requirements involving the con- 


struction of the ook deck of a parking garage slab at the Powell 


——_—_— 


"'Proximately” was omitted. 


Tr. 171, 177, 142 ("for maybe 100 automobiles. ) 


-5- 
Tract on New Hampshire Avenue in Prince George's County, 
Maryland, and between buyer and seller Silver Hill, 4 seller at 
its D. C. Terra Cotta plant loaded into buyer's trucks 15 ecsmoaae® 
of 8c.y. each, or 120 c.y., the sand, cement, Solite, Darex air- 
entraining agent, and water, required to produce Solite lightweight 
concrete which would, after 28 days curing, have a minimum com- 
pressive strength of 3, 000 lbs. per square inch; previously that 
day buyer had produced at its own D. C. plant and had delivered 
to its purchaser 4 truckloads® of 8c.y., or 32 c.y. total, which 
was poured into the southwest’ section of the deck; thus, in all, 


there were delivered 19 truckloads of 8 c.y., or 152 c.y. --the Ist 


four truckloads from Howat's plant, and the 5th through 19th from 


Silver Hill's, which was poured into the remainder of the roof deck. 


‘ Although Howat had its own D. C. plant, seller's was closer to the 
Maryland construction job and involved a shorter haul in buyer's trucks, 
(Tr. 78.) 


5 
Pfs. Exh, 33, JA 16. 
: Tr. 542-3, 


7 pg. Exh, 2, JA 21, Para. 2. 


=Gn— 
(Findings Nos. 2, 3, 5, 6, 8; JA 5-8.) 

2. As tothe Terra Cotta 15 truckloads, seller furnished 
the sand and cement, and the quantity of water not already in the 
trucks. 8 Howat furnished to Silver Hill the required Solite and Darex 
for inclusion by Silver Hill in the batch, Howat specified the propor- 
tions and undertook the sole responsibility for inspecting and testing 
the concrete upon delivery by Howat to the Maryland jobsite, mixing 
the concrete en route. 9 (Findings 3, 4, 6; JA 5-7.) 

3. Solite lightweight concrete is a "design and controlled” 
concrete mix requiring close supervision. 10 As to the significance of 
jobsite delivery inspection and testing, Howat's witnesses testified 


under cross examination: 


8 Tr, 18, 256. 


PF 802: 


10 Finding No. 4, JA 6; Tr. 122-3. 


ao 


"Q And the purpose of making those tests is to avoid 
putting in defective concrete, if it is defective, into the job? 
A That's right. * * *" 


"Q _ Isn't it also the purpose of the test to reject any 
defective loads? A Yes." 


me OK OK 


"Ax % My job is to inspect the concrete to make sure 
what goes into the slab or into the columns, or wherever it 
goes, is the proper concrete.* * *" 


"Q Did you not testify that according to the practice 
in your industry, if you get a bad reading on the first test 
load--A You keep testing. Q And if you keep getting 
bad test readings, you do something about it, and not only 
that, you keep testing? A (Nodded affirmatively. )"? 


4, The structural engineer for the construction job approved 


in advance the written mix design prepared and furnished by Howat (Finding 


| 
No. 8, JA 8,) in which Howat specified the concrete would have an air 


a 
\ 
\ 


= Col, Fischer, Asst. to the President,in charge of the inspectors at the 
time (Tr. 161, 180) Tr. 303. 


12 Mr. Morauer, General Manager (Tr. 158) Tr. 394. 


18 Mr. Rath, Howat's inspector, left in charge as the Company representa- 
tive (Tr. 411-2) Tr. 570, 605. Mr, Jones, Director of Field Service for 
The Solite Corporation (Tr. 683, ) testified on behalf of defendant (Tr. 

682,) that it is standard procedure to check the very next truckload if 

the previous truckload does not look right (Tr. 690). 


ge 
content of "5-67" for 3,000 lbs. p.s.i. Solite lightweight concrete 
and accompanied this submission with a laboratory test report 


~ 


reflecting “Air content 673" for such concrete. (Pfs. Exh. 36, 
72 
JA Bi-tS _) Mr. Keller testified that the air content tolerance 
was tight, with one-half of one percent allowable on either side 
of 3 1/27, but no more than 6% (Tr. 860, 862). He further 
testified that tests at the time of delivery of the concrete could show 
whether the air content was or waS not 6% (Tr. 859); and that, 
Tr. 362: 
xe) Therefore, if a job inspector were running 

the tests to determine the amount of air in the concrete 

and he got readings of 8, 9, 10 percent, he knew--A 

He should have known he was in trouble. Q And by 

‘trouble, ' you mean he should have known he could not 

possibly test out at 28 days with the required p.s.i. 

strength? A Absolutely.” 


Howat's General Manager, Mr. Morauer, testified on cross examina- 


tion, Tr. 411: 


14 Howard L. Keller, registered structural engineer, called as a 
witness by third-party defendant Concorp (Tr. 826) on cross by 
seller's counsel, Tr. 843. 
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"Q Isn't it a fact, sir, that you have subse- 
quently learned from your own personal investigation 
that the damage to the slab, by loss of strength was 
discernible by reason of tests made at the very beginning 
of the pours, from the 15 truckloads from Terra Cotta. 
Isn't that true, sir? A That's right. Q And as 
a matter of fact, sir, it's further true that if the inspec- 
tion was properly performed, and if these 15 truckloads 
had been discarded, you never would have had any 
strength failure in this slab attributable to any one 
period? A If the concrete was never placed in the 
slab, we would have never had the problem." 


5. In addition to having Mr. Rath as an inspector on the 


job, Howat also had obtained the inspection services of The; Solite 


| Corporation, in the person of Mr, Denis McCarthy, as part of 


15 
having purchased the Solite component, Defendant's Exhibit 2 


(JA 20-24), includes a report in writing made by Colonel Fischer (JA 21.) 
of the results of his investigation of what the 21 September job- 
site inspection and testing of the concrete from seller's plant 


disclosed: 
| 
"The concrete was inspected at the point of delivery 
by an inspector employed by The Solite Corporation to 
assure its* * *air content* * *, 


Me one xs 


oo) Mr. Jones, of The Solite Corporation, on direct, Tr. 684-5. 


(Mr. McCarthy was unavailable to testify, Tr. 686. ) 
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he amount of air-entraining agent was 
by the Solite inspector until no air- 


concrete Ww excessive. (The Solite inspector 


should have shut the jod down when excessive air was 
2 could not be corrected). This condition of 


stified that according to his investigation the next day, from 
the time the Solite inspector began testing it was determined the concrete 
contained excessive air, Tr. 212, and, further: 
xe) If you were on the job on 21 September as the 

15 Howat trucks came from the Terra Cotta plant, and 

you got the readings on the rollameter tests that you were 

told had been obtained that day, would you have stopped 

the pour? A I would have stopped and sent the trucks 

back -- put a bulkhead in and stopped it until we would 

have seen what was wrong.” (Tr. 300) (emphasis added). 
On both direct and cross he freely conceded that his investigation revealed 
concrete with excessive air had been used. (Tr. 168, 243, 271, 210-11, 209. ). 
Mr. Brady, Howat's engineer (Tr. 963, ) testified on cross he would not have 
permitted concrete to be poured under any circumstances which tests showed 


contained more than between 8 and 9% air (Tr. 1009). Called as a witness 


for defendant, seller's sales manager, Mr. Sanford, testified on cross: 


BG Included in said Df. Exh. 2 is a letter from buyer's counsel stating, in 
reliance upon Col, Fischer's report: "'z + “and Solite because it was un- 
questionably the duty of its inspector to stop all deliveries of its product until 


the same came up to acceptable standards... ." (JA 24.) 


<1] = 


“Well, I don't like to see over 8 percent air in the concrete, angio yi@ 


On direct examination by defendant Howat, Mr. Jones, Solite's Field 


Director, testified, Tr. 691: 
"Q 5 to 6 percent air, would that be within tolerance? 
A That would be the normal air content. Q That 
would not excite you? A No, sir. Q You wouldn't 


get excited until you got to about what percent sir? By 
‘excited, ' I mean concerned, of course. A About seven. ' 


Mr. Keller would have found it ''very upsetting to have known there was ten 
percent air in there" and he would have stopped the pour had he known of the 
various excessive readings (Tr. 890). 

6. The 21 September daily reports of the Solite Inspector reflected 
that tests he conducted showed 8 to 12% air content (Df. Exh. 17}; 5 reported 
tests were at 10%, 12%, 12%, 10%, 10% (Df, Exh, 18, Tr. 689-90. 

7. Howat's inspector testified on direct that the very first load 
frora seller looked eentiaitsecee and its air content would not even register on 
his Chace meter (Tr. 546,) which had a maximum range of! 10% (Tr. 614, 
661). Either at the time of this 5th load, or the 6th load, the Solite Inspec- 
tor arrived and his test result was 8 or 9% (Tr. 547); the Splite Inspector 
directed seller to reduce the air content either at the 3rd or 4th load out 


of Terra Cotta (Tr. 549-50, ) but still got a high air content (Tr. 551); 


By calling him as a witness (Tr. 138, ) defendant vouched for his 
credibility. Howard v. Swagart, 82 US App DC 147, 152, 161 F 2d 651 (1947). 
NS Mr. Morauer testified that visual inspection of concrete was very 
important (Tr. 343), and would indicate whether it had 6% or 11% air (Tr. 
508); Col. Fischer testified '"* * “you can almost look at the concrete 
and tell that it is following along all right."’ (Tr. 212.) 
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he plant at about the 12th truckload total (Tr. 55)), 


Inspector directed removal of the air altogether 


359,) Mr. Rath admitted that by the time 
she 2nd load arrived from seller's Terra Cotta plant he had exclaimed: 
(z)ne air is getting away from us" (Tr. 607-9). 
9. None of the 15 truckloads of concrete from seller were rejected, 
taken 365 days or more afterward showed the 
compressive strength in various sections of the garage roof deck, where 
e 15 truckloads had been poured, to have been generally below 2,000 
and even in some instances below 1,000 lbs. p.s.i. (Df. 
25). Cvlindec samples of the concrete taken as it 


re, one truckload om 21 September tested after 


p.s.i, (Concorp Exh, 10, JA 26). 
10, Mr. Jones adraitted that not long ago on another Solite 
construction job, ai nearby Crystal City, there was some problem 


“ith the cement, three floors collapsed, killinz % or 4 people (Tr. 730). 


SUMMARY OF ARGUM ENT 


Since the court found that appellee buyer knew prior to use the 


concrete was defective as containing excessive air and that this would 


= 3k} = 
in all probability result in the failure to achieve the required minimum 
strength, as a matter of law the loss was not the proximate result 
of seller's breach of warranty, the consequences were nonagess 
avoidable, the damages were not incurred in the ordinary course of 
events, or the buyer assumed the risk and was precluded by its own 
improvident action or contributory negligence. : 
ARGUMENT 
I, Whether cast in terms of the applicable provisions of the 
Uniform Commercial Code, or of general law, it is clear that a 
buyer who has deliberately used a defective product knowing it 
will probably cause loss may not recover consequential damages 
for under such circumstances the defect is not the proximate cause 
of the loss in the ordinary course of events, rather it is te use 
with knowledge of the defect which is the proximate cause; the 
avoidable consequences are non-compensable; and the buyer has 
assumed the risk and is precluded by its own mmprovidence and con- 
tributory negligence. : 


A. Uniform Commercial Code. 


1. Sections 1-101 et seq are found in D. C. Code (1967) 
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Sections 28:1-101 et seq . While its remedies are to be liberally 


administered "* * *neither consequential or special nor penal 
damages may be had except as specifically provided in this sub- 
title or by other rule of law." 28:1-106 (1). 

2, In finding against seller, the court relied in its con- 
clusions exclusively upon 28:2-313, 314, and 315 (JA 13), 
holding that seller's breach of warranty "resulted in consequential 
damages” (JA 13). 


3. In dealing with the section on exclusion of warranties, 


——_———————— 


Effective 1 January 1965, Sec. 16, Act of Dec. 30, 1963, 77 Stat. 
775, Pub. L. 88-243. The same sections are found in the Annot. 
Code of Maryland, Article 95B §1-101 et seq, effective 1 Jan. 

1964, Sec. 3, ch. 533, Acts 1963. (The Uniform Commercial Code 
has been adopted in 49 States besides the District of Columbia and 
the Virgin Islands, excepting only Louisiana. 1 U. L.A.-U.C.C. 
XXXVII, West Pub. Co., 1968.) Since the sale and delivery by 
seller to buyer occurred in the District though the damages resulted 
in Maryland, it would seem that D. C. law should apply as the 
jurisdiction with the more substantial interest in the resolution of 
the issue. McCrossin v. Hicks Chevrolet, Inc., 248 A 2d 917,920-14D C Mun 
App, 1969). But as the statutes are identical and no disparity between 
the respective case law has been observed, it is appropriate to refer 
exclusively to the D. C. Code and the court below so concluded 


(JA 12). 
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2-316, the Official Comment? No. 8, states: 


"Of course if the buyer discovers the defect and uses 
the goods anyway* * “resulting injuries may be found 
to result from his own action rather than proximately from 
a breach of warranty. See Sections 2-314 and 2-715 and 
comments thereto. ' 


sete 
KR 


"A professional buyer examining a product in his 
field will be held to have assumed the risk as to all 
defects which a professional in the field ought to observe. aan 

Concerning 2-314, the Official Comment (13) is: | 


"tn an action based on breach of warranty, it is of 
course necessary to show not only the existence of the | 
warranty but the fact that the warranty was broken and 
that the breach of the warranty was the proximate cause 
of the loss sustained. . . . Action by the buyer following 
an examination of the goods which ought to have indicated 
the defect complained of can be shown as matter bearing 
on whether the breach itself was the cause of injury." | 
(Emphasis added. ) 


8 Comment 5 following 2-715 posits: 
F ! 
"Subsection (2) (b) states the usual rule as to breach 
of warranty, allowing recovery for injuries ‘proximately’ 
resulting from the breach, * * *if (the buyer) did in fact 


The publisher of Uniform Laws Annot, explains: "One of the indispen- 

sable features of these volumes consists of the Official Comments prepared 
by the Conference of Commissioners on Uniform States Laws and The 
American Law Institute, which appear under each section, These Comments, 
which were amended in 1962 and 1960, explain the purpose and intent of the 
sections and the changes in the prior law that were effected by the Code." 
1U.L.A,-U.C.C. TIL Cf. 82 C. J. S. Statutes §371, p. 860; ‘In construing 
a uniform law the meaning of which is not clear, the intention of those who 
drafied it, if ascertainable, should be given controlling consideration. | 
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discover the defect prior to his use, the injury would not 
proximately result from the breach of warranty. 


4. Turning then to the sections on damages they provide, 
28:2-714: 
"'(1)* #\*the buyer* * *may recover as damages for 


any non-conformity of tender the loss resulting in the 
ordinary course of events from the seller's breach* * *. 


(2) The measure of damages for breach of warranty 
is the difference* + *between the value of the goods 
accepted and the value they would have had if they had 
been as warranted, unless special circumstances show 
proximate damages of a different amount. 


"(3) Ina proper case any incidental and consequential 
damages under the next section may also be recovered. e 


28:2-715: 


* * % 


"(2) Consequential damages resulting from the seller's 
breach include 


(a) any loss resulting from general or particular 
requirements and needs* * *which could not 
reasonably be prevented by cover or otherwise; 
and 


(b) injury to person or property proximately 
resulting from any breach of warranty. 


Comment 2 explains: 
"% % *Subparagraph (2) carries forward the provisions 


of the prior uniform statutory provision as to consequential 
damages resulting from preach of warranty, but modifies 
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the rule by requiring first that the buyer attempt to 
minimize his damages in good faith, either by cover or 
otherwise. " 


5. A comparison of these Uniform Commercial Code provisions 


governing damages with similar provisions of the prior Uniform Sales Act 
(D. C. Code, 1961, §28-1507 (6) and (7))demonstrates adherence to the 
essential requirement that there be an immediate link between the damages 
and the causation, 
28-1507: 
'(6) The measure of damages for breach of warranty 
is the loss directly and naturally resulting, in the ordinary 
course of events, from the breach of warranty. 
(7) In the case of breach of warranty of quality, | 
such loss, in the absence of special circumstances 
showing proximate damages of a greater amount, is the 
difference between the value of the goods* * *and the © 
value they would have had if they had answered to the | 
warranty, "' 


B. General Law. 


1. In barring the buyer from recovery of consequential damages 


i where he has used the goods with knowledge of the defect the decided cases 


j adopt a variety of approaches: 
Lack of immediate or proximate cause; 
Avoidable consequences or duty to mitigate; 


Contributory negligence or assumption of risk, 


Zi : " , 
"Cover" means to purchase substitute goods, 2-712. 
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2, Lack of immediate or proximate cause. Reversing a jury 


, : 22 or Ane . 
; verdict outright, on strikingly similar facts to the case under review, 


| Armour & Co. v. Gundersheimer, 23 App D C 210 (1904) held: 


"The plaintiff is necessarily chargeable with the act 
of his foreman in putting the bad eggs sold by the defendant 
into the cake that was made, although he himself was 
absent at the time and personally innocent of the transaction. 
The foreman knew the eggs to be bad, for the cake into 
which they were put was bad in consequence of the eggs. 
That the cake was spoiled was the immediate result of 
the improvident act of the foreman; and the consequent loss 
is, therefore, chargeable to the appellee himself. Such 
consequent loss includes both the cost of the spoiled cake 
and the loss of the custom of those who thereafter refused 
to deal with the appellee. While the appellant more remotely 
contributed to the result, yet the immediate cause was the 
improvident action of the appellee's foreman and agent. 
P. 216 (stress supplied). 


Professor Williston?? puts it this way: 


"If the buyer's own fault or negligence contributed 
to the injury, as by using the goods with knowledge of their 
defects, he cannot recover consequential damages since 
such damages were under the circumstances not proximately 
due to the breach of the warranty. ..." 


_ Accord, Missouri Bag Co. v. Chemical Delinting Co., 214 Miss 13, 58 So 2d 71, 
76-7, (1952), 33 A LR 2d 501;”* Davis Bumper To Bumper, Inc. v. 


' 
| ———_—___ 


a On motion to modify, pp. 217-19. 
' 23 5 Contracts §1394, p. 479 (3d Rev. ed., 1968). 


ze 33 A LR 2d 511, Annot. Purchaser's Use or Attempted Use of Articles 
Known to be Defective as Affecting Recovery for Breach of Warranty; p. 
514: as a general rule no recovery of damages caused by continued use of 
defective articles with awareness of its non-conformity. 
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American Petrofina Co. of Texas, Tex. App., 420 S W 2d 145 152 (1967). 


25 advocates: 


Professor Corbin 
"If the defendant's breach consists in the manufacture 
or supply of goods that are defective, injury suffered by 
the plaintiff by reason of his continued use of such defective 
goods with knowledge of the defects and with reason to |: 
foresee the injury that followed from their use will not be 
included in the damages to be recovered. ...” 


3. Avoidable consequences or duty to mitigate. The Restate- 


25a 
ment expounds: 


"(1) Damages are not recoverable for harm that 
the plaintiff should have foreseen and could have avoided 
by reasonable effort without undue risk, expense, or 
humiliation. 


"Comment on Subsection (1): 
woke 


d, It is not infrequently said that itis the | 
'duty' of the injured party to mitigate damages so far as 
that can be done by reasonable effort on his part... .! 
But if he fails to make the reasonable effort with the 
result that his harm is greater than it would otherwise | 
have been, he cannot get judgment for the amount of this 
avoidable and unnecessary increase, The law does not 
penalize his inaction; it merely does nothing to compen- 
sate him for the harm that a reasonable man in his place 
would have avoided, " 


5 Corbin on Contracts (1964) §1040, p. 254. 


25a . >) C22 nas 
A. LJ. Law of Contracts (1932) §336, pp. 535- 
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Accord, Williston, op. cit. supra, §1353, pp. 276-7. As to the duty of the 
injured party to minimize or keep down his damages so far as it is reason- 
ably within his power to do so, ef, Lerman v. Fruit Processors, 89 US 


App D C 188, 195 F 2d 349 (195). 


4. Contributory negligence or assumption of risk, The District 
of Columbia Court of Appeals has held recently that these are appropriate 
defenses mente a claim for breach of warranty. 26 professor Prosser?’ 
notes: 


"x * There has been ostensible, and quite superficial, 
disagreement over whether contributory negligence is 
available as a defense where the action is one for breach 
of warranty. A few decisions have said flatly that it is 
not. The greater number have said quite as flatly that it 
is. The conflict is, however, more apparent than real, 

If the cases are examined, it readily appears that those 
which refuse to allow the defense have been cases in which 
the plaintiff negligently failed to discover the defect in 
the product, or to guard against the possibility of its 
existence. They are entirely consistent with the general 
rule that such negligence is not a defense to an action 
founded upon strict liability. Those which have permitted 
the defense all have been cases in which the plaintiff 
discovered the defect and the danger, and has proceeded 
nevertheless to make use of the product, They represent 
the form of contributory negligence which consists of 
deliberately and unreasonably proceeding to encounter a 


On 


% 26 wcCrossin, supra. nb. 19. 


' 27 aw of Torts $95, pp. 656-7 (3d ed., 1964). 


\ 
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known danger, and overlaps assumption of risk... .” 
(Underscoring furnished. ) 


C. Application. 
1. Howat specified to the structural engineer that it would furnish 


(Pfs. Exh. 36, JA 18). 
concrete as it was being delivered showed without exception that the air 
content was excessive and beyond normal bounds and, according to Finding 
No. 9 (JA 8,) buyer's testers knew it "would be likely to preclude 
the concrete from reaching required strength in 28 days, this deing tne 
ultimate criteria." (Underscoring added. ) 

The dictionary”? defines the adverb “likely” to mean ‘in all 


probability ;: PROBABLY, "°° 


3, The proofs conclusively show that from the first 2 truckloads 


emanating from seller's plant, when the air content registered beyond the 


ae The similarity between these two doctrines is noted in Weber vy. Caton, 
82 US App DC 86, 68, 160 F 2d 577 (1947), stating them in terms of the. 
degree of their proximity to the particular harm. An applicable example 
of contributory negligence as a matter of law is found in Safeway Stores, 
Inc. v. Feeney, 163 A 2d 624 (DC Mun App, 1960). 
Webster's Seventh New Collegiate Dictionary, Merriam Co., 1965, 
489, 


"Probable is ore than 50 per cent of actual."’ Price v. Nevland, 115 
US App DC 355, S59, 320 F 2d 674, 678 (1963). F 
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10% range of the Chace meter, and looked "emulsified, '' and the inspectors 
continued testing as they were required when they got a bad load, that at 
no time did they get a result of 5-6%, rather they got 8% and well beyond, 
“up to 1472" according to Col. Fischer (Df. Exh. 2, JA 2)). 
Mr. McCarthy's specific report for 21 September showed 10%, 12%, 12%, 
10%, 10% (Df. Exh. 18, Tr. 689-91, ) as to the Terra Cotta concrete, 
beginning with 72 c.y. which involved the 9th truckload (the lst 4 from Howat's 
own plant and the next 5 from seller's). Thus we have here a situation 
where buyer's own evidence demonstrates the actual test results of 7 Terra 
Cotta truckloads of 10% or more air content, plus 2 of 8% or more. No 
evidence was introduced to show that any of seller's concrete contained less 
than 3% air content. The composite @A 25) of the cores taken from the roof 
deck slab clearly shows that as the concrete from seller's plant was poured, 
after 28 days its strength was well below 2,000 lbs. p.s.i., less than 
1,000 lbs. p.s.i, in several instances, and in only one instance (9FR in the 
northeast sector, ) above 3,000 lbs. p.s. i. Therefore, there is a precise 
factual correlation between what the buyer was able to prognosticate in all 
probability and what actually transpired, and that was the purpose of the 
testing: to detect and reject defective concrete. 

4, It is undeniable that buyer could reasonably have rejected 


the bad concrete, and stopped the pour, for its own witnesses admitted 


this, or alternatively it could reasonably have avoided the predictable 
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consequences by substituting concrete from its own D. C. plant, and 
held seller liable merely for the difference in transportation costs, 


5. The buyer having assumed the obligation to test! the con- 


crete, having fulfilled this duty, and affirmatively realizing the 


probable hazard to property, as well as to life, ee policy considerations 
compel the conclusion that particularly under such circumstances 

the buyer may not blindly take a chance, unrealistically hoping things 
will work out, and then inequitably seek to shift the risk and the loss to 


the seller if things go awry. To hold otherwise would nullifv the 


significance of preliminary test results although the danger is great 
and would illogically insulate the user against his deliberate act in the 
. 32 
face of obvious consequences, 
6. In addition to finding that the buyer's testers expected a 


failure of strength, the court went on to find that the preliminary tests 


31 See Ford v. Sturgis, 56 App D C 361, 14 F 2d 253 (1926) involving the 
collapse of the root of the Knickerbocker Theatre killing many. 


"Actually, the air is the most critical thing of the Solite, besides the 
water... .'' Mr. Keller, the structural engineer, Tr. 930, who 
further testified, Tr. 863-4: "Q So, therefore, the slump test is for 
the purpose of telling whoever is running the test then and there, it 
prognosticates and predicts, really, what the 28-day break is going to 
be? A That is correct. Q It's the whole purpose of the air test? 


" es 


A__ Right." (Stress added, ) 


— a. 
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were not “fully determinable” and that the result could not be "definitely 
established” until 28 days expired (JA 8). On direct, Mr. Jones, 
the Field Director of The Solite Corporation testified: 
"Q It was impossible to tell on September 21 

as to whether or not this concrete would eventually 

test up or not, was it? A No, sir." (Tr. 694. ) 
However, when viewed against the canvas of other testimony of this 
witness, explication is readily discernible for he previously testified 
on direct that he would have gotten excited (concerned) if he observed 
about 77% air, Brief, supra, P- li, and on cross he admitted that air 
affects strength, Tr. 734. The plain meaning of this testimony and 
the like is comparable to the situation in American Airlines v. Ulen, 
87 US App DC 307, 186 F 2d 529 (1949) where summary judgment 
as to liability was entered and affirmed because, as 2 matter of 
law, the carrier was held negligent for a crash it proximately caused 
when a plane struck a mountain at an elevation of 3, 910'; its chart 


showed the elevation to be more than 3, 500' but less than 4, 000' 


and the safety regulations required it to fly at least 1,000' above and 


5 miles beyond the highest elevation. Obviously, during the course 


of the flight it was impossible to foretell positively the event until 


the crash actually occurred, yet it was determinable beforehand to 


a fair degree of certainty, as distinguished from absolute certainty, 
{ 


what would occur under the circumstances which was sufficient to 


charge the carrier as a matter of law for its carelessness. By the 
same token, here the court below found that the buyer could foretell 


and did know in terms of likelihood that a strength failure would 


occur in view of the excessive air. One way or another, all witnesses 


and the documentary proofs confirmed that this prognosis was deter- 


minable on 21 September before the defective concrete was used -- 
a patently reasonable if not conclusive prediction. That the strength 


failure could not be definitely established on 21 September is not the 


point. One may not know for sure until it strikes the floor that a 


glass tumbler dropped from a table will break, yet he should avoid 


dropping it if he can because it is fairly probable it will break when 


ultimately it hits the floor. And that is the point here. | 


"A professional buyer examining a product in his 
field will be held to have assumed the risk as to all | 
defects whieh a professional in the field ought to observe. 
a5 Brief, supra, p. 15 citg. Official Comment 8, 
UCC 2-316, ; 


7, What controls this case is that the law deals with 
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probabilities, not with certainties; the correct standard is to measure 

the buyer's conduct in terms of what was reasonable on 21 September. 
From an objective standpoint what should the classical prudent buyer have 
been expected to do confronted with the knowledge Howat had, before use, 
that in all probability a failure of strength would occur? This record points 
only in one direction: of leaving the appellate court under Rule 52 (a) with 
the definite and firm conviction that a mistake has been commited, 

Zenith Radio v. Hazeltine Research, Inc. U. S. , 89 S Ct 1562, 
1576, L Ed (1969), inasmuch as the buyer's documentary evidence 
and witnesses’ readily conceded the pour should have been stopped on 21 
September and the defective concrete rejected when the excessive air was 


observed and continued. 34 (This is aside from the fact that Howat 


ne 


33 Dollar v. Land, 37 US App D C 214, 217-8, 184 F 2d 245 (1950) cert, 
den. 340 US 004, reh. den. 340 U S 948, sets forth the accepted guidelines 
for review of a Rule 52 decision where the findings rest entirely upon docu- 
mentary evidence or undisputed basic facts, in which event the appellate 
court may ignore the findings and substitute its own; by dicta, the opinion 
also adopts the view that the same result obtains if the written evidence or 
some undisputed fact renders the credibility of the oral testimony extremely 
doubtful. 


Even if as a vacuous proposition no one could positively tell on 21 
September or at any time prior to 28 days thereafter what the ultimate 
strength of the concrete would be on the 28th day, when the intelligence 
gleaned from the 21 September air tests is distilled it becomes readily 
apparent that no careful buyer would have risked the fairly certain conse- 
quence; albeit the buyer directed a reduction in the air it nevertheless was 
acutely aware the desired result was not being achieved for whatever the 
ceason. Nothing orevented the buyer frorn rejecting the known defective 
concrete; nothing compelled the buyer to use it despite the known defect. 
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reasonably could have obtained substitute concrete from its ows plant. ) 
Even without overturning this additional finding of the absence of conclu- 
siveness, the finding regarding use with knowledge of probable consequences 
does not admit of the conclusion of law that the loss proximately resulied 
from the breach, or the conclusions of law rest by implication coe the 
unsound doctrine that consequential damages are recoverable Respite the 
absence of proximity. 

CONCLUSION 


The judgment should be reversed altogether with instructions to 


enter judgment for appellant sellers for the full amount of its undisputed 


claim plus accrued interest, and to dismiss appellee's counterclaim. 
| 


‘ eee 
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Attorney for Appellant 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,309 


SAMUEL S. BEVARD, er al., 
T/A Silver Hill Concrete Co., 
Appellant, 


Vv. 


HOWAT CONCRETE COMPANY, INC.. 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLEE'S BRIEF 


STATEMENT OF ISSUE FOR REVIEW 


The issue for review herein is whether or not appellee, ‘having 
ordered concrete to be manufactured by appellant for delivery 'to and 
use by a purchaser-customer of appellee. the ingredients of said con- 
crete having been specified, and its intended use and purpose; made 
known to appellant, may counterclaim in a suit brought by appel- 
lant for its charges for such concrete and other sales to appellee, for 
damages claimed to have been incurred by the user-purchaser result- 
ing from its use of the concrete manufactured by appellant and found 


to have been defective and unfit for the purpose for which it was 
designed and ordered. and to have so resulted from appellant's de- 
viation from’ the specified ingredients, when in that same action, the 
user-purchaser was awarded a judgment against the appellee for the 
same amount counterclaimed, and upon the same evidence of defect. 
PIL bia Arve aid yRumr Ser PIO IAD Lie 
' COUNTER STATEMENT OF THE CASE 

Prior to September. 1965. appellant herein, through its sales 
manager. Robert Phillip Sanford. negotiated for the manufacture and 
sale by appellant of certain light weight concrete to be provided for 
use and incorporation in a parking slab to be built on property called 
the Powell Tract on New Hampshire Avenue in Prince George’s 
County. Maryland. Said sale was to be made to appellee, Howat 
Concrete Company. Inc., hereinafter called Howat, which company 
had. in turn, agreed to sell and deliver the same to Concorp, Inc., 
hereinafter called Concorp. the concrete construction subcontractor 
for the project. (Tr. 5, 6). 


Pursuant to their agreement, appellant was to provide and mix 
specifically ' designated quantities of specifically designated materials 
necessary to load appellee’s trucks at appellant’s ready-mix concrete 
batching plant at Terra Cotta in Washington, D.C. The ingredients 
to be so provided were to be cement, sand, water, Solite and an air 
entraining agent designated as Darex. (Tr. 7). 


Appellee provided the required Solite commencing on Septem- 
ber 15, 1965, and also delivered 110 gallons of Darex to appellant 
for its use in batching the concrete for appellee. Appellant provided 
its plant, its own cement, sand and water, measurement therof, and 
supervision of the batching and loading on appellee’s trucks. (Tr. 7- 
20). 

On and prior to September 21, 1965, appellant had storage fa- 
cilities for 800 barrels of cement at its Terra Cotta plant and had a 
quantity of cement on hand therein. 


On September 21, 1965, appellant had a loader employed and 
on duty at its Terra Cotta plant. His duties were to accurately 
measure the sand, cement, water. Solite and air entraining agent, ob- 
taining so much thereof as was necessary from the several storage 
compartments, putting the components into a scale box. adding water 
and measured quantities of the air entraining agent. and then mixing. 
batching and combining all of the same in an 8 cubic yard hopper 
for transfer directly therefrom into appellee’s trucks for transporta- 
tion from appellant’s plant to the Powell Tract project for Conon s 
use thereat. (Tr. 16). 


Appellant had been given a mix design by appellee calling for 
ee pound, 6 bag Solite mix, meaning a “design and controlled 
mix”, calculated to produce a light weight concrete which would 
test 3000 pounds per square inch upon proper cure for 28 days. 
The components of the mix designed were “Portland. Type I cement. 
Solite Corporation light aggregate. and natural concrete sand.” : (Tr. 
17, 18). 


The aforesaid mix design provided appellant by appellee was 
a standard one for the use of Solite. and a copy thereof had been 
provided appellant by appellee long prior to September 21, 1965. 
(Tr. 21, 22, 23) Appellant agreed that such designed mix would pro- 
duce 3000 pound per square inch concrete after 28 days of proper 
curing, if the proper proportions of the designated components were 
used. All tickets for 120 cubic yards of concrete delivered to appel- 
lee by appellant for resale by appellee and use by Concorp on Sep- 
tember 21, 1965, designated and called for 3000 pound Solite con- 
crete for delivery to Concorp at the Powell Tract, and the mixing 
thereof was done under the direct control of appellant's afgresaid 


loader. Said tickets were on appellee's printed ticket forms and in- 


dicated a sale by it to Concorp. Appellant's name did not appear at 
any place thereon. (Tr. 44, Pitts. Ex. No. 1). 


The total quantity of 3000 pound concrete ordered by Con- 
corp for delivery to the Powell Tract on September 21, 1965 by 
appellee was 152 cubic yards. and such order was pursuant to a pro- 
posal which had been made in April. 1965, from appellee to Con- 
corp. and which had been subsequently approved as to the design 
and control of the mix by the architect for the owner with such 
approval being duly documented and made known directly to appel- 
lant and appellee. The concrete to be used on September 21, 1965 
was for the slab of the parking garage of the project as above stated. 
(Tr. 160). 


The first 32 yards of the above ordered concrete delivered to 
Concorp on September 21. 1965. were ba:ched and mixed at appel- 
lee’s own plant and transported therefrorn to the job in the same 
four (4) trucks which were later loaded with concrete at appellant’s 
Terra Cotta plant. The concrete which originated at appellee’s plant 
and which it mixed and batched. met the 3000 p.s.i. specified 
strength within 28 days as required. Substantial portions of that 
mixed and batched by appellant failed so to do. (Tr. 337-342). 


The only common ingredients of the concrete mixed and batched 
by appellant and appellee were Solite, the trucks and drivers used, 
and Darex: leaving uncommon thereunto the cement, sand, plant 


equipment, water and the human beings physically performing the 
mixing and batching operations. 


Tests were made at the job site of the concrete being delivered 
thereto which had originated at both plants. Those tests indicated 
that the concrete originating at appellant’s plant contained air in ex- 
cess of normal bounds, and which, in the experience of the testers, 
might later fail to reach the strength specified to be attained in 28 
days, said 28 day test being the ultimate criterion. Such preliminary 
tests are not finally determinative, and interim 7 and 14 day tests 
are customarily taken, and while they may signal problems, it is still 


nevertheless well recognized that until 28 actual days have elapsed 
for proper curing, actual minimum strength may be indicated but 


cannot be definitely established. (Tr. 540-564). 


Prompt notice of the excessive air content was communicated 
to appellant, and requests were made to it to decrease the quantity of 
the air entraining agent being used with a final request that the use 
of any air entraining agent be completely eliminated, despite which. 
excessive air content was still encountered in some of the concrete 
originating at appellant’s plant. (Tr. 548-554). 


Core tests thereafter made confirmed that some of the concrete 
mixed and batched at appellant’s Terra Cotta plant did not test up 
to 3000 pounds per square inch or within reasonable tolerance thereof. 


The failure of the concrete provided by appellant for the appel- 
lee to test up to 3000 pounds per square inch after curing for 28 
days resulted solely from air in quantities in excess of the normal 
quantity being entrapped in the concrete batched by appellant and 


loaded into appellee’s trucks. Such excessive air content. in tum. 
resulted solely from deviations by appellant in complying with the 
design formula designated by the appellee to the appellant. 


The concrete was poured directly into the slab area as delivered 
to the job, and the entire operation took about half a day. The pour 
was made over reinforcing bars then in place and within forms so 
that once poured, removal and replacement of the concrete ‘would 
be burdensome. expensive and difficult. if not impossible to accomp- 
lish. (J.A. 9). 


Concrete delivered by the appellant failed to reach its required 
strength of 3000 p.s.i. within 28 days as aforesaid, and was there- 
after rejected by the architect. Corrective measures were demanded 
of Concorp by Jan Stompf Construction Company, the owner-builder 
and in turn, by Concorp of appellee, Howat. 


The work necessary to correct the defective slab was thereafter 
completed. and after such completion Concorp withheld $22.981.85 


from Howat.’ and Howat. in turn. withheld $20.000.00 from appel- 
lant. (Defendant’s Ex. 2) Appellant's bill to Howat. upon which 
this suit was brought. was $20.009.95. and there is no dispute over 
the accuracy of the same. When appellant brought suit against 


appellee for this sum, appellee filed its answer asserting as its defenses, 

appellant's breach of contract. breach of warranty. and/or negligence 
of appellant in mixing the concrete delivered to appellee. (Com- 
plaint and Answer). 


Based upon the same claims. appellee filed a counterclaim 
against appellant for $22.981.85. being the amount which Concorp 
was withholding from appellee as its claimed damages in curing the 
faults resulting to the slab because of the defective concrete. (Coun- 
terclaim of appellee). 


Appellee also filed a third-party complaint against Concorp 
seeking payment to appellee of the aforesaid $22.981.85. Appellee 
thus sought determination of the fault of the concrete and to place 
the blame therefore upon the party legally responsible for the same. 
(Third-Party Complaint). 


The case was tried as anon-jury matter over parts of eleven ( 11) 
days and encompassed nearly thirteen hundred (1300) pages of tran- 
script. Appellant and appellee were in sharp dispute over who was 
responsible for the excessive air content of the concrete mixed at 
appellant’s plant. and sold, delivered to and used by Concorp. 

The Court. upon ample evidence, found as a fact that the con- 
crete failure was due to excessive air content and that such excess 
“resulted from deviation by Silver Hill in complying with the design 
formula designated on order tickets from Howat to Silver Hill’’, the 
appellant. (J.A. 9). 


! 
Judgment was duly entered thereupon which had the effect of 
allowing Concorp damages of $18.387.46 to correct the defective 
slab for set off against the $22,981.85 which it was withholding from 
Howat. and allowing Howat to set off this same amount against 


appellant. Silver Hill’s claim. Silver Hill appealed. 


ARGUMENT 


Appellant’s Exhibit 36, appearing in the Joint Appendix Seawn 
at pages 17, 18 and 19, established the guide lines by which the 
actions of appellant and appellee were to be guaged and their provi- 
sion of concrete for use on the Powell Tract was to be measured. 
Appellee agreed therein to use 6 bags of Portland. Type 1 cement. 
1385 pounds of natural concrete sand. 950 pounds of Solite. 2 2.4 
ounces of Darex and 39 gallons of water to produce each 8 ‘cubic 
yards of light weight concrete to be provided. and agreed that after 
proper cure thereof for 28 days. such concrete would test up toa 
strength of at least 3000 pounds per square inch. 


All parties to the suit below agreed that if the above formula 
was properly followed. concrete testing 3000 pounds per square inch 
after 28 days of proper curing would result. All parties likewise 
agreed in essence that up to a certain point of time. the more con- 


| 
crete ages the greater its strength. Because of this. and to be assured 


of minimum potential strength, 28 days is accepted by users, by 
manufacturers and the American Society of Testing Materials. gen- 
erally called ASTM, as being the critical date for measurement of 
strength. Anything less than 28 days might be suggestive but would 
not be controlling. Anything beyond 28 days would. of course. be 
equally as acceptable as 28 days. 


gies had negotiated with appellant some months prior to 
September 21, 1965 tor batching and mixing some of the various 
conerete mixes which would be required at the Powell Tract. “Such 
batching contemplated using appellant's Terra Cotta plant and load- 


ing the concrete mixed thereat unto appellee's trucks for delivery to 
the Powell Tract for Concorp’s immediate use thereat. The design 
information contained in Plaintiff's Exhibit 36. aforesaid. was pro- 
vided appellant as hereinbefore stated. 

On the critical date involved. September 21, 1965, Concorp had 
ordered 152 cubic yards of 3000 pound light weight concrete to be 
delivered to the Powell Tract to pour the parking garage slab. Ap- 
pellee loaded 4 of its 8 cubic yard trucks at its own plant and dis- 
patched them to the job for the first deliveries on September 21, and 
arranged with appellant to batch the remaining 120 yards. 


It is appellee’s legal position in this controversy that the rights 
and obligations of all parties are substantially covered by the Uniform 
Commercial Code with particular reference to Sections 28:2-213, 28: 
2-214 and 28:2-215 as contained in the District of Columbia Code. 
(No conflict of laws exists since Maryland has also adopted the Uni- 
form Commercial Code). 


The Court below correctly found that appellant alone was at 


fault in producing concrete which failed to reach the strength for 
which it was purchased, and which appellant warranted it would reach 
in 28 days, and the Court below was equally correct in holding 
appellee liable for the damages sustained by Concorp and in setting 
off the same against the account owed by appellee to the appellant. 


Appellant has urged that because inconclusive tests made at the 
time of delivery of its mix to the job indicated that said mix might 
not test up, acceptance and use thereof should have been rejected 
and further deliveries refused. Whether or not the product mixed 
and provided by appellant would test up to 3000 pounds in 28 days 
could not be determined on the date of deliver, and appellant’s own 
knowledgeable representative, Mr. Sanford, clearly indicated this and 
testified that he would not have been worried on the day of delivery. 


He testified that ASTM specifications permitted an air content 
of 12% for the mix specified, (Tr. 112) and that assuming that tests 
showed 14.4% that would be “‘in the middle of the road”. (Tr. 113) 

The witness further testified as follows: 


©. ‘What was the strength that was expected of 
the concrete that was shipped from your plant on 
September 21st? 


A. It was expected to reach the 3000 p.s.i in the 
field, if properly controlled in the field.” (Tr. 116) 


* * * 
Q. Does concrete get stronger or weaker by the 
passage of time? 
A. Up to a certain point, it gets stronger. (Tr. 129) 


Q. What happens at 28 days, according to your 
knowledge of concrete? 


A. It should be up to its desired strength. 
Q. What happens at 14 days. generally? 


A. Well generally, its a very few jobs that get 14 
days. You'll gain some between 7 and 14. 


Q. What about 7 days, then? 


A. Seven days—You generally get two-thirds of 
your 28 days” strength in 7 days. (Tr. 130) 


This witness further testified in response to his own counsel’s 
interrogation, that if in the industry, the Concrete Industry. poor 
cylinder test results were received on the 7th day, such would not 
cause one to get too excited, you'd worry a little bit, and that as to 
the 14th day “they (the cylinders) should be coming on,” and at 
the 28th day “they (the cylinders) should be there.” (Tr. 140, 141). 
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The trial Court found that the criterion would be for appellant’s 
product to properly test up in 28 days and found that its product 
at and after 28 days. solely because of appellant's deviations in com- 
plying with the design formula. did not test up. 


The 28 day test was the only appropriate one since, by even 
appellant's own testimony. it would not be too excited with a poor 
7 day test. and would only expect full compliance at 28 days. In 
Burgner-Bowman Lumber Co. v. McCord-Kistler, etc., 114 Kan. 10, 
216 Pac. 815 (1923) the Kansas Supreme Court recognized **Port- 
land” cement as being descriptive of a class of cement, not a trade 
name. but ai class used to construct hard surfaced floors. The Port- 
land cement involved therein, did not produce a solid, smooth, hard, 
glazed surface on the floors, and the floors checked, dusted, cracked 
and disintegrated. Portland cement had been specified, and its fail- 
ure to have measured up to par constituted a breach of warranty. 
The Court stated: 


“Ordinarily neither the dealer nor the contractor 
has an opportunity by inspection to discover defects 
in cement, because that requires a laboratory test, or 
a test by use.” 


Laboratory tests were anticipated and understood to be effected 
in the case at bar. 


In the case now before this Court, appellant well knew that such 
concrete as it batched for appellee on September 21, 1965 was to 
be used by Concorp. on the Powell Tract, and that men would be 
on hand to see to its distribution and that all preliminary prepara- 
tions for its reception and use at the job site would have been com- 
pleted. 


Appellant’s obligation to provide a suitable product rather than 
a defective one is spelled out in this jurisdiction in Picker X-Ray 
Corp. v. General Motors Corp., 185 A2d 919. Whercin it is stated: 


mt 


“There seems to be some confusion in understand- 
ing the nature of implied warranty liability. In the 
first place, concepts of negligence and fault, as de- 
fined by negligence standards, have no place in war- 
ranty recovery cases. Proof of negligence is unneces- 
sary to liability for breach of implied warranty and 
the lack of it is immaterial to defense thereof. Since 
the warranty is implied, either in fact or in law, no 
express representations or agreements by the manu- 
facturer are needed. Implied warranty recovery is 
based upon two factors: (a) The product or article in 
question has been transferred from the manufacturer’s | 
possession while in a ‘defective’ state, more specifically 
the product fails either to be ‘reasonably fit for the 
particular purpose intended’ or of ‘merchantable quali- 
ty,’ as these two terms, separate but often overlapp- 
ing, are defined by the law: and (b) as a result of being 
‘defective’, the product causes personal injury or 
property damage.” 

It will be noted that the above cited case related directly toa 
seller and buyer-user. In the case before the Court the relationship 
was not so direct but was, as hereinbefore indicated, the manufacture 
of concrete by appellant, its delivery to appellee. who, without chang- 


ing its component parts, delivered the product to the buyer-user 
Concorp. 


A like situation existed in Frank R. Jelleff. Inc. v. Potters 
Incorporated, 171 F. Supp. 467, (D.C. N.D. Indiana, 1957) and the 
same legal principles are involved. Therein a customer of Jelleff. in 
the District of Columbia, purchased a brunch coat from Jelleff and 
the same burst into flames upon coming in contact with a stove and 
while being worn by the customer. Jelleff was sued for claimed 
breach of warranty and, in turn, it sued Pollak, the manufacturer of 
the coat from whom Jelletf has purchased it. Without expanding 
thereupon in this brief, appellee submits that the principles for pro- 

| 
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duct liability are indistinguishable and adequately support the judg- 
ments entered herein, as between manufacturer, relative and ultimate 
user. 


The appellant herein has sought to escape its responsibility for 
manufacturing defective concrete by characterizing appellee as the 
“user” of the same and as having “used” the same with knowledge 
of its defects, being barred from recovery. In support thereof it cites 
Armour & Co. v. Gundersheimer, 23 App. D.C. 210, as having 
“strikingly similar facts.” To appellee this citation lacks so many of 
Jelleff’s factual situations, and has so many “special” facts as to leave 
it practically meaningless in this appeal. To illustrate some such. 
Armour involved a food item, something for human consumption, 
and an item which was to be good or bad upon delivery to the actual 
user, not something the quality of which would require laboratory 
tests and a 28 day wait. Furthermore, Armour involved a seller and 
a direct buyer-user. 


As in Jelleff, the appellant herein knew that the appellee would 


not be the actual user of its product, but that the same was destined 
for delivery to Concorp, as shown by the tickets and that Concorp, 
would be the user. Thus, the damages, if any, resulting from or 
claimed because of any defect would be those suffered by the user 
and not appellee. That is what happened and, just as in Jelleff, 
appellee, ‘the middleman, sought indemnity from the manufacturer 
of the defective product. 


Appellant argues that the shipment should have been halted to 
thereby ¢ither avoid or to mitigate damages. How this would have 
been effected was not shown from the evidence nor would it have 
been justifiable when appellant’s own experienced representative 
would have considered air content of 14.47% to be in the middle of 
the road and who would not have been too excited over a poor cyl- 
inder test at 7 days after the pour. 
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The facts found by the Court absolved appellee’s mn esecared 
concrete, 32 cubic yards from any fault, and as to the entire pour, 
appellee’s good product plus appellant’s bad. the same was placed 
“over reinforcing bars within forms so that once poured, removal and 
replacement would be burdensome, expensive and difficult to accom- 
plish’. (J. A. 9). 


These findings justify and support the method of ese at 
the job, namely, proceeding with the pour as well as the corrective 
procedures adopted after 28 days when appellant’s concrete did not 
test up. Appellee provided over 1/5th of the total pour, and appel- 
lant was notified promptly that its mix was suspect. The two! mixes 
were being correlated into the slab. i 


The Court below was thus justified in considering that the con- 
tinued pour was reasonably justified under the circumstances. | Sup- 
port therefore is found in the Court’s Syllabus in Lawson v. Kraus 
Anderson, 156 N.W. 2d 208 (Supreme Court Minnesota 1968) where- 


in it was stated, 


“When pursuant to a contract, a subcontractor de- | 
livers a defectively manufactured component to be | 
incorporated into a building and after giving notice 
to the subcontractor of the nonconformity and with © 
knowledge of the defect, the contractor accepts. cor- 
rects and uses the component. held the contractor | 
may in a suit for the contract price by the subcontrac- | 
tor, set-off against its liability for the contract price 
the admitted costs incurred in correcting the defective _ 
performance of the contract.” 


As one further point herein, appellee suggests to the Court that 
any examination of the record herein will clearly reveal that the ap- 
pellant herein literally exhausted each and every possible position open 
to it. It first claimed through Mr. Sanford that no wrong existed in 
its manufacturer of the defective concrete; that the concrete as de- 
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Evered was up to its and the trade’s standards: that if defective. it 
was as a result of alteration by appellee, or through appellee’s fault: 
that appellee should not have used it: that Concorp should not have 
used it: that the Solite hauled to it by appellee was defective, that 
Solite’s inspectors and appellee's should have stopped the pour: and 
that Concorp should have done likewise. Combing of the record 
would undoubtedly disclose further faults claimed to be attributable 
to everyone even remotely concemed with this matter except appel- 
lant. 


CONCLUSION 


Appellee submits to this Court that the Court below, sitting as 
it did as trier of the facts, exhibited extremely great patience in per- 
mitting the appellant herein to probe and pursue every conceivable 
theory to thwart any defense presented against its claim below, and 
to defend against the counterclaim asserted against it. It alone ap- 


pealed when. after such liberality, it had lost. Appellee submits that 
the judgment below should be promptly affirmed. 


Respectfully submitted, 


HARRY L. RYAN, JR. 
815 15th Street, N.W. 
Washington, D.C. 20005 


Attorney for Appellee 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23, 309 
SAMUEL S, BEVARD, et al., 
T/A Silver Hill Concrete Co., 
Appellants, 
v. 
HOWAT CONCRETE COMPANY, INC., 


Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANTS' REPLY BRIEF 


SUMMARY OF ARGUMENT 
In stating the issue for review, in misconceiving the testimony of 
its witness, Mr. Sanford, in argument, and in citing cases, appellee 
buyer sidesteps tne coutrolling question involved: Was Howat precluded 
as a matter of law from recovering consequential damages in view of the 


finding that appellee buyer discovered the defect of excessive air yet 


permitted use of the concrete knowing from preliminary jobsite tests it 


> 
would be likely to cause a strength failure in the slab? 
ARGUMENT 

I, In its statement of the issue for review, Brief 1-2, appellee buyer 
avoids entirely the question of the significance of its knowledge at the jobsite 
; that the concrete contained excessive air; the undisputed testimony of its 
witnesses that they would have rejected the concrete had they been on the job 
and observed the test results; that the purpose of the jobsite tests was to 
reject bad concrete; and, whether, under these circumstances, a conclusion 
was compelled that consequential damages was not recoverable. Appellee 
gains nothing by thus eluding the issue for the critical question remains 
unanswered--by the buyer. 

IL On appeal, appellee ostensibly seeks to mend its hold. Below, as 
an essential predicate to imposing liability upon appellant seller, Howat 
strenuously asserted that proof positive of Silver Hill's breach lay in the 


fact that preliminary jobsite delivery tests demonstrated concrete containing | 


more than the requisite 6% air came from seller's Terra Cotta plant, and the 


court so found (JA 18-19, 38). 

A. In view of the contents of appellants' brief as to Howat's clear 
knowledge thereof and the probable consequences that the required strength 
would not ultimately be met, appellee now urges on brief, p. 9, 12, concern- | 


ing the testimony of its witness, Mr. Sanford: 


ahs 


"te testified that ASTM specifications permitted an air 
content of 12% for the mix specified, (Tr. 112) and that | 
assuming that tests showed 14, 4% that would be 'inthe | 
middle of the road.' (Tr. 113)" (Stress supplied. ) 


1, In the first place, if 14.4% for the "mix" was proper, 


this wholly undercuts appellee's position that seller throughout furnished 
concrete containing air beyond normal bounds. 


2. Secondly, Mr. Sanford, was not referring to the concrete 


"mix, " but only to the cement component. He was asked on redirect by 


buyer's counsel, Tr. 112: 


"Q What is the maximum amount of air content 
of cement permitted under ASTM specifications for | 
this mix? A Twelve percent." (Emphasis added. ) 
In one cubic yard of concrete, there is 564 lbs. of cement, 1385 Ibs. of sand, 


950 lbs. of Solite, 325 lbs. of water, and 2, 4 oz, of air admix, (JA 19. ) 
Obviously, the amount of air in 564 lbs. of cement (per c/y) is dispersed 
over some one and one-half tons (3, 224, 25 lbs. ) of concrete a 

3. At the point in interrogation counsel was reading from an 
unidentified report, Tr, 113, From the contents of Transcript 112-113, 


| 
1 
referring to samples allegedly obtained by Mr. Jones, to a report made in 


a Previously identified as an engineer employed by The Solite Corporation 
(Tr. 28 ,) who later testified (Tr. 682). 


| 
| 


| 
| 
: 
| 
| 
| 
: 
| 
| 
| 
| 


— pi 
that connection, and to the figures 12%, 14, 4%, and 2%, it patently appears 
that this is the report later identified as Df. Exh. 19 (Tr. 695, ) and 
admitted in evidence (Tr. 809 ). Reading from the report, Mr. Jones 
likewise referred specifically to 12%, 14.4%, and 2% (Tr. 696-7). For 
cement alone, that report? reflects an ASTM maximum air content of 12%, 
but for cement and sand together, the normal air content is specified as 2%. 
This manifests that the air the cement contains is only an integral factor, 
According to the report, the addition of an unspecified air admix raises the 
allowable air content maximum to 21%, While this report does not concern 
itself with the impact upon air content of adding Solite, water, and Darex Air 
Entrainment to the concrete mix, a different laboratory, Washington Testing — 
and Engineering Services, concluded that 6% air content should result (JA 19) 
and '"5-6%'' was derived by Howat (JA 18). 
4. On direct examination by counsel for buyer, Mr. Jones 
testified, Tr. 693: 
'"Q Did you thereafter submit these component 

parts to a testing laboratory for report back to you? 

A We submitted a sample of the cement to the Froehling 

& Robertson lab in Richmond." 

"Q Of the cement only? A Right." 

Thus, only the cement component from appellants' Terra Cotta plant was 


tested. There was no evidence of the testing of any other ingredient used in 


————_——— 


2 Infra, Supp. Appx., per order herein, 29 August 1969, 
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the concrete mix, particularly either the Solite or the Darex furnished by 


appellee buyer. | 


| 
B. In another material respect, appellee distorts the testimony 
of witness Sanford, Buyer stresses, Br. 9, 12, that ata certain stage of 


cross-examination, Tr. 140-1, Mr. Sanford testified he would not have gotten 


too excited by a poor 7-day cylinder report (of a cylinder of concrete sample 


taken on the pour day). However, the witness was not then being asked but 


suppose he knew from jobsite tests on the day of delivery that the concrete 


contained excessive air: 19%, 11%, 14% would he have felt differently? 


Turning back the pages of the transcript to earlier cross-examination, Tr. 
55-6, we find: | 
| 
"Q@ If sand has some air, if Solite has some 
entrained air, and if Darex produces air, and air 
reduces strength, how is an excessive amount of 
air avoided, and what is considered to be an 
excessive amount? A Well, I don't like to 
see over 8 percent air in the concrete, 


Therefore, to lift out of context the response of the witness to a broad* 


question, without regard to critical supplementary data applying specifically 


to what was known about a particular job on the earlier delivery date, is 


—_—— 


4 | 

Tr. 140: "Q Are you telling us that in the industry--meaning what I call 
the Concrete Industry--if these tests made by cylinders show poor results 
on the 7th day, that does not normally cause anybody to get too excited or 


upset?" 


| 
| 
| 


unreasonable. 


Ill, The cases upon which appellee relies neither come to grips with the | 


problem at hand nor do they support the views of buyer. 


A. Picker X-Ray Corporation v General Motors Corporation, 185 


A 2d 919(Mun App D C, 1962) simply holds that the buyer of an automobile 
from a dealer may nevertheless sue the manufacturer albeit there was no 


contractual privity. 


| 
| 
| 
| 


\ B. Jelleff, Inc. v Pollak Bros., Inc., 171 F Supp 467 (N D Ind, 
1957) upheld the right of a retailer (and its insurer), against whom a 
customer of a highly inflammable smock had recovered judgment for personal 
injuries, to recover indemnity from the manufacturer. There was no con- 
tention that the retailer knew the garment was defective. The case derived 


from the judgment affirmed in Jelleff, Inc. v Braden, 98 US App DC 180, 


233 F 2d 671 (1956) where this Court expressly stated, at page 189 of 988 US 
App D C: 
"Certainly it positively appeared that % % 

Jelleff's* * *had (not)run flammability tests on 

the material utilized... .” 
In the contrary case at bar, from the jobsite tests conducted by its inspectors 
Howat knew that the concrete was defective yet it delivered the same to 
Concorp for incorporation into the construction. 

C. Lawson & Nelson Sash And Door Co. v Kraus-Anderson of St. 


Paul Co., 279 Minn 218, 156 N W 2d 208 (1968) involved a situation where the 


=o A 
buyer-contractor was obliged to meet a specified completion date; it had on 


hand rented scaffolding and a rented crane, The dome parts seller furnished | 


did not conform to specifications. Buyer, to avoid delay and tying up the 


scaffolding and crane, accepted the parts, corrected them to conform to the 
| 


contract requirements, and was allowed to recoup its correction costs 


against the price. The question of the right to recover proximate conse- 
quential damages where use was made with actual knowledge of the defect and 


its probable consequences was not involved. Moreover, buyer Howat was 
not confronted with the same surrounding situation, its own personnel 


uniformly testified the pour should have been stopped and the defective 


concrete rejected, it had resort to its own plant for substitute concrete and 


could have held appellants liable for the difference in transportation costs, 
D, Burgner-Bowman Lumber Co. v Cord-Kistler Mercantile Co., 


114 Kans 10, 216 Pac 815 (1923), as appellee asserts’, states: | 


"Ordinarily neither the dealer nor the contractor 
has an opportunity by inspection to discover defects | 
in cement because that requires a laboratory test, or 
a test by use." 


| This is merely an expression preceded by the court's analysis of the evidence | 


| from which it observed on the same page, 817 of 216 Pac: 


'5 Br. p, 10. 


Ish 


"He testified. . . (a) laboratory is maintained at 
the (manufacturer's) plant for the purpose of finding 
out whether the cement is correct in all respects; it 
is only by means of a chemical analysis or by the 
final test’ of use that it can be determined whether the 
article is or is not Portland cement... .” 


In the case at bar nearly 50 years later concerning concrete, the court on 


| 
| the contrary expressly found jobsite tests prior to use could effectively be ma¢e 


{JA 8). This was supported by the undisputed evidence referring to rollamete 
and Chace meter tester In Burgner, the buyer added to the cement there 
involved sand and water, Neither that opinion nor the record here reflects 
when the aforegoing instruments for jobsite testing of concrete came into 
existence or use. 

CONCLUSION 


Appellee has presented no valid reason for affirmance, 


Sonar yumbel, YA 
Leonard B. Sussholz 


923 Pennsylvania Building 
Washington, D, C. 20004 
Attorney for Appellants 
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